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PREFACE

This is a compilation of draft legislation for State use in implementing the
provisions of the "Unemployment Compensation Amendments of 1976" (Public
Law 94-566 hereafter referred to as the 1976 Amendments) into the Federal-State
unemployment insurance system. Also included is commentary explaining the
suggested draft language. This document is intended as an aid to States in making
appropriate and necessary amendments to their unemployment insurance laws.

The text draft provisions and commentary are keyed to Draft Legislation to
Implement the Employment Security Amendments of 1970 (hereafter referred to
as 1970 Draft Legislation) which in turn is keyed to the Manual of State
Employment Security Legislation, Revised September 1950 (hereafter referred to
as 1950 Manual). In many instances the draft provisions are modifications of
provisions appearing in the 1970 Draft Legislation. In using this compilation
reference should be made to the 1970 Draft Legislation for full understanding of
the draft provisions and commentary.

The section on Extended Benefits has not been assigned a number because no
number was assigned the comparable section in the 1970 Draft Legislation.

Not all of the provisions of P.L. 94-566 (the 1976 Amendments) are reflected in
this compilation since a number of them relate to Federal action and do not
involve or are not susceptible to implementation by State legislation. Among
them are such provisions as those relating to Federal reimbursement for the cost
of benefits to newly covered workers on or after January 1, 1978, based on
wages earned in previously uncovered work prior to that date; extension of SUA
(with some modifications) until December 31, 1977, and termination of the
program for all claimants on June 30, 1978; increase in new FUTA tax from 0.5
percent to 0.7 percent effective January 1, 1977; authority to request Federal
Unemployment Trust Fund loans for a 3-month period instead of on a
month-to-month basis; change in Federal reimbursement formula for UCFE-X
benefit costs from added cost to proportionate method; and repeal of the UCFE
finality provision.




PREFACE

The provisions in Title 111 of the 1976 Amendments relating to denial of benefits
solely on the basis of pregnancy or termination of pregnancy, and directing denial
of benefits to professional athletes between seasons and to certain aliens, are
requirements for certification of the States on October 31, 1978. Accordingly,
State laws should make these requirements effective January 1, 1978. For those
States whose legislatures do not meet in 1977, the provisions may be effective
January 1, 1979, to permit legislative action in 1978.

Title 111 also contains an FUTA requirement that retirement pensions and
annuities be deducted from unemployment benefits. This requirement applies to
weeks which begin after September 30, 1979, to allow time for the National
Commission on Unemployment Compensation, established by Title IV, to study
the issue and the Congress to act in the light of the Commission's findings and
recommendations. For this reason, only commentary, but no draft language, has
been provided.

Section 507 requires that AFDC payments be denied for any week with respect to
which a child's father qualifies for unemployment insurance but refuses to apply
for or to accept such unemployment insurance. It also requires that AFDC
otherwise payable be reduced by the amount of any payment under "an
unemployment compensation law of a State or of the United States.” Provision is
further made, where possible, for a joint agreement between the Secretaries of
HEW and Labor with each State for a single registration for work that will meet
the requirements of AFDC, WIN, and Ul.

Section 508 amends the Wagner-Peyser Act to require that State employment
offices furnish to public agencies administering aid for dependent children and
child support programs, upon request, information as to (1) whether an
individual has applied for, is receiving or has received unemployment
insurance and the amount; (2) the individual's current address; and

(3) whether the individual has refused employment and if so a description

of the job including the terms, conditions and rate of pay. Such information
is compiled and maintained by the unemployment insurance agency and under
current interpretations of section 303 (a) (1), Social Security Act, could be
furnished to the employment service or to the public agencies directly

since it would be a disclosure of information to a public
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official in the performance of public duties. State agencies should

review their provisions concerning disclosure of unemployment insurance information to
assure that their laws permit such disclosure. If the statute does not

permit such information to be furnished to the employment service for such

purposes, the law should be appropriately amended to include such permission so

that the employment service can meet its obligation under the new requirement.

There are other provisions in Title V concerning the supplemental security income and
aid to dependent children programs which are not related to the unemployment insurance
program. These provisions are not part of the

"Unemployment Compensation Amendments of 1976" and do not need

implementation in State unemployment insurance statutes.

In using this compilation to aid in amending their laws to meet the new FUTA
requirements of the 1976 Amendments, States should recognize that despite the
effort to make the compilation comprehensive, not all the variations in State laws
can have been taken into account. The provisions of State laws are too diverse to
permit this. States need to consider all aspects of their laws and both the direct
and indirect implications of provisions designed to implement the

1976 Amendments.

The Federal fiscal year has been changed from July 1/June 30 to October 1 /September
30. Asaresult, the draft language for Reed Act enabling legislation

and appropriation bills will need to be revised. Such revised provisions and
commentary will be issued as soon as possible.

Following is a summary of the provisions of the 1976 Amendments. It should be used as
an informal summary only. In preparing needed amendments to the State

law, the draft provisions herein and the actual text of the provisions in P.L.

94-566 should be used to the maximum extent possible within the context of the
structure of the State law.
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SUMMARY AND ANALYSIS
Public Law 94-566
Unemployment Compensation Amendments of 1976
Approved October 20, 1976

TITLE | - EXTENSION OF COVERAGE
Agricultural Workers

Public Law 94-566 extends coverage to agricultural workers of employers with 10
or more workers in 20 weeks or who paid $20,000 or more in wages for such
service in any calendar quarter. However, it permits exclusion from coverage for
2 years of nonresident aliens admitted temporarily to the United States to perform
contract agricultural work under section 214 (c) and 101 (a) (15) (H) of the
Immigration and Nationality Act. Under P.L. 94-566, the farm operator would be
deemed the employer if farm labor is supplied by a crew leader, unless:

(1) crew leader is registered under the Farm Labor Contractor Registration Act;

(2) substantially all the workers supplied by the crew leader operate or maintain
tractors, harvesting equipment, crop-dusting equipment or other mechanized
equipment.

EFFECTIVE DATE: January 1, 1978

PRIOR LAW. Services performed in agricultural labor were not subject to
Federal law. Accordingly, there were no relevant requirements relating to
nonresident aliens or crew leaders. As to crew leaders, they were deemed to be
employers for social security purposes and are thereby responsible for collecting
and reporting OASDI taxes. Agricultural workers were covered under the Ul laws
of the District of Columbia, Minnesota, Hawaii, Puerto Rico, and California
(effective on expiration of SUA program).

Of the 1,159,000 hired agricultural employees in the United States,
755,000 were excluded from coverage under State Ul laws. P.L. 94-566
brings 220,000 into state Ul coverage and 459,000 into coverage under
the Federal Unemployment Tax Act (FUTA). P.L. 94-566 makes only 2
percent of farm employers (17,400) subject to the FUTA.

or
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Domestic Workers

P.L. 94-566 extends coverage to domestic workers of employers who paid $1,000
or more cash remuneration for such services in any calendar quarter.

EFFECTIVE DATE: January 1, 1978

PRIOR LAW. Services performed by domestic workers were not subject to

Federal law. Domestic workers were covered in the District of Columbia and New York
if the employer's quarterly payroll for domestic service is at least $500;

Hawaii, if the employer's quarterly payroll is at least $225; and Arkansas, if the
employer's quarterly payroll is $500 or he employs three or more domestic

workers.

Unemployment insurance protection is extended to about 130,000
workers, about 11 percent of all employment in domestic service. The
domestic workers covered by this provision have demonstrated substantial
labor force attachment in the States which now cover such employment.
They include chauffeurs, social secretaries, cooks, maintenance workers
and others who would be covered under present law if they worked in
commercial or nonprofit establishments. The calendar quarter payroll
criterion was set at $1,000 in order to exclude the household which
employs a single-day worker each week.

Employees of State and Local Governments, and
Nonprofit Elementary and Secondary Schools

P.L. 94-566 requires, as a condition for tax credit, State extension of coverage to State
and local government employees. The following exceptions are permitted:

(1) elected officials or officials in nontenured major policy-making and
advisory positions and policy-making and advisory positions which
require less than 8 hours of work a week;

(2) members of a legislative body or the judiciary;

(3) members of the State National Guard or Air National Guard,
(4) emergency employees hired in case of disaster; and

(5) inmates in custodial or penal institutions.
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P.L. 94-566 also requires, as a condition for tax credit, State extension of
coverage to employees of nonprofit elementary and secondary schools.

Between terms denial of benefits to school employees.

The bill prohibits payment of benefits based on services performed for
educational institutions in instructional, research, or principal administrative
capacities during periods between academic years or terms if an individual has
either a contract or a reasonable assurance of employment for both the prior and
forthcoming academic terms. It permits States to deny benefits based on services
performed for educational institutions during periods between school terms to
nonprofessional employees of primary and secondary educational institutions if an
individual was employed at the end of the prior term and there is a reasonable
assurance he or she will be so employed during the forthcoming term.

EFFECTIVE: January 1, 1978

PRIOR LAW. Only coverage of employees of State hospitals and institutions of
higher education was mandatory. Coverage of other State and local government
employees was left to the option of the States. Twenty nine States covered
substantially all State government employees and eight States covered most local
government employees. Federal law requiring State coverage of employees in
higher education provided for denial of benefits based on services performed for
such institutions during periods between terms to employees in instructional,
research or principal administrative capacities, if the individual has a contract for
the prior and forthcoming terms. Coverage of nonprofit elementary and
secondary school employees was not mandatory under prior Federal law.
Coverage was required for certain other nonprofit organizations (including
institutions of higher education) which employ 4 or more workers in 20

weeks.

Unemployment compensation protection is extended to
approximately 600,000 jobs in State government and some 7.7
million jobs in local governments. The prior limitations on the
payment of benefits between school terms to certain categories
of college and university employees is extended to instances

Xi
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where there is no contract, but there is a reasonable assurance of
reemployment. These provisions prohibit the payment of benefits based on
services performed for an institution of higher education in an
instructional, research, or principal administrative capacity during the
period between academic years or terms, if an individual has either a
contract or a reasonable assurance to perform similar services for both
such year or terms for any institution of higher education. This

section extends these provisions to instructors, researchers, and
administrators in all educational institutions. Thus, ateacher ina
secondary school with a contract for both terms or a reasonable
assurance of being rehired will be treated during periods between such
terms the same as a college instructor.

Financing of Coverage for Governmental Entities

P.L. 94-566 permits governmental entities at their option (rather than at State
option) to reimburse the State fund for the actual cost of benefits paid to their
employees rather than paying taxes to the State.

EFFECTIVE DATE: For 1978 certification for services performed after
December 31, 1977.

PRIOR LAW. Where coverage was provided under State law to its own
employees and those of its political subdivisions, the State determined how
benefits were to be financed.

This amendment extends to governmental entities an option already
provide to private, nonprofit organizations in the 1970 Employment
Security Amendments.

xii
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Virgin Islands

P.L. 94-566 permits the Virgin Islands to become part of the Federal-State
unemployment insurance system.

EFFECTIVE DATE: One day after the Secretary of Labor approves the Virgin Islands'
law.

PRIOR LAW. The territory of the Virgin Islands was not considered a "State" for
purposes of participating in the Federal-State unemployment insurance system.

The territory does have its own unemployment compensation program and
participates in the Special Unemployment Assistance (SUA) program. Also, the
Secretary of Labor is authorized to loan up to $15 million to the

Virgin Islands to enable it to continue paying benefits under its
unemployment compensation program. These loans are interest free until
January 1, 1979. After that date, interest will be charged on any
outstanding loan. If the Virgin Islands is incorporated into the
Federal-State unemployment insurance system, any outstanding loans at
that point will be treated as though the Virgin Islands had been in the
system. This means that, if the time for repayment has elapsed and

any part of the loan remains outstanding, the increased Federal
unemployment tax rates provided for in existing law for the purpose of
recapturing overdue loans would immediately go into effect. As of
October 1, 1976, the Virgin Islands had borrowed $7.1 million.

Xiii



Summary and Analysis

Effective Dates and Transition Provisions for Extending Unemployment
Compensation Coverage

P.L. 94-566 makes provision for extending coverage to farm, domestic,
nonprofit elementary and secondary school, and State and local government
employees, effective January 1, 1978. If a State agrees to pay benefits to
qualified, newly covered workers as of January 1, 1978, benefits paid would be
reimbursed under certain circumstances from general Federal revenues.

Previously uncovered services will be treated as reimbursable:

(1) if such services were performed —
(A) before July 1, 1978, in the case of a week of unemployment beginning
before July 1, 1978; or
(B) before January 1, 1978, in the case of a week of unemployment
beginning after July 1, 1978, and

(2) To the extent that assistance under title 11 of the Emergency Jobs and
Unemployment Assistance Act of 1974 (SUA) was not paid to such individual on
the basis of such service.

A State may, by law, provide:

(1) The experience rating account of any employer will not be charged
with respect to such reimbursable payments based on previously
uncovered employment.

(2) Similarly, a nonprofit organization which makes payments to the
State unemployment fund in lieu of contributions will not be liable to
the extent that such compensation would not have been payable had
the State not provided for payment on the basis of previously
uncovered services which are reimbursable.

Special Unemployment Assistance (SUA) is extended until December 31,
1977, for new claims and the program will terminate for all claimants
on June 30, 1978.

Xiv
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P.L. 94-566 provides that benefits will be based on the State's own base period
and no benefits to school employees will be payable between successive terms to
instructors, researchers and principal administrators who have contracts for both
terms, or to other school employees if there is a reasonable assurance of
reemployment in the next academic term.

EFFECTIVE DATE: Weeks of unemployment after October 20, 1976.

PRIOR LAW. SUA covered those workers not covered by the permanent
Federal-State unemployment insurance program. All program costs are
reimbursed from general Federal revenues. SUA was due to expire December 31,
1976, for new claims.

Transition Provisions for Nonprofit Employers
P.L. 94-566 permits newly covered nonprofit employers who had already covered
their employees and financed the benefit costs by the contribution method to
transfer any accumulated balance to their accounts if they choose to switch to the
reimbursement method of financing after enactment of the bill.

EFFECTIVE DATE: Date of enactment of State law provision.

PRIOR LAW. A similar transition provision was enacted in the 1970 Employment
Security Amendments.

TITLE Il - PROVISIONS RELATING TO FINANCING
Increasing the FUTA Taxable Wage Base
P.L. 94-566 increases the taxable wage base from $4,200 to $6,000.

EFFECTIVE DATE: January 1, 1978

PRIOR LAW. The FUTA tax base was the first $4,200 of wages paid to an
employee in a calendar year.

Increasing the New FUTA Tax Rate and the Proportion of FUTA Revenues Allocated to
the Federal Extended Unemployment Compensation Account (EUCA)

P.L. 94-566 increases the net Federal tax rate from 0.5 percent to 0.7 percent and
reduces it back to 0.5 percent

XV
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after all advances to the Federal extended unemployment compensation account
have been repaid. The proportion of FUTA revenues allocated to the Federal
extended unemployment compensation account is increased from I/I0th to
5/14ths as long as the net Federal tax rate is 0.7 percent.

EFFECTIVE DATE: January 1, 1977.

PRIOR LAW. The net FUTA tax rate was 0.5 percent. The proportion of
revenues allocated to the EUCA account was 1/10th.

The unemployment compensation program is not now self supporting. The
financial structure of the system is seriously threatened.

Twenty-one States have depleted their unemployment compensation funds
(this will increase to as many as 24 by the end of calendar year 1976) and
are now forced to borrow from the Federal loan fund. As of October 1,
1976, the 21 States with depleted funds have borrowed $3.1 billion from
the loan funds.

The Federal Unemployment Account (from which the States with depleted
trust funds borrow money) and the Extended Unemployment Compensation
Account (which finances the Federal share of the extended

benefits program and the entire payment of Federal Supplemental
Benefits) are both depleted and have borrowed from Federal general
revenues. Under the existing tax base ($4,200) and net Federal tax rate
(0.5 percent), the Federal unemployment compensation trust funds will
have a deficit of $10.1 billion at the end of 1978.

Under P.L. 94-566 the Federal accounts will have a deficit of $9.5 billion at the

end of 1978, decreasing to $5.1 billion at the end of 1981. The
State accounts will be less significantly affected, because a number of
States have taken action to raise the taxable wage base beyond $4,200.

XVi
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The increase in the taxable wage base to $6,000 will be effective only from
January 1, 1978. This lag is necessary in order for those States with a lower
base to increase their state wage base to $6,000 and thereby assure their
employers a full offset credit against the Federal (FUTA) base. (Thirty-nine
States provide for an automatic increase in the State unemployment compensation
wage base when the Federal wage base is increased.) The increase in the
Federal tax rate, which does not require implementing State legislative action,
will be effective at the earliest possible date, January 1, 1977. These changes
will raise an additional $3.3 billion ($1.3 billion in Federal revenue and $2.0
billion in State revenues) in Fiscal Year 1979, the first full year in which the
change is effective.

Financing of Extended Benefit Costs Attributable to State and Local Governments

P.L. 94-566. Revises the definition of "sharable benefits" under the Federal-State
extended benefits program to eliminate any sharing of extended benefit payments
by the Federal Government based upon services performed by workers in State
and local government.

EFFECTIVE DATE: Weeks of unemployment after January 1, 1979.

PRIOR LAW. The cost of benefits paid under the Federal extended benefits
program (benefit weeks 27-39) was shared 50 percent from State unemployment
insurance funds and 50 percent from the Federal Extended Unemployment
Compensation Account.

The Federal share of benefits paid under the extended benefit program are
financed out of revenues raised under FUTA. State and local
governments, including those that currently provide unemployment
compensation protection for their employees, do not pay this tax and are
not now required to do so. Therefore, the Federal share of extended
benefits attributable to their employees will not be financed out of the
Federal unemployment compensation tax revenues. States, or State and
local governments, will have to absorb these costs.

XVil
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Change in Procedure for Federal Unemployment Compensation Advances to States

P.L. 94-566 requires that States request loans from the Federal Unemployment
Trust Fund to pay benefits for a 3-month period, rather than a I-month period,
but funds will continue to be made available on a month-to-month basis.

EFFECTIVE DATE: October 20, 1976.

PRIOR LAW. Under prior Federal law, a State must apply for Federal
unemployment compensation loans on a month-to-month basis.

Change in Reimbursement Method of Unemployment Compensation Benefits
Paid to Federal Civilian Employees and Ex-servicemen

P.L. 94-566 provides prorata sharing of benefit costs when an individual's
unemployment benefits are based on both Federal and non-Federal employment.
The Federal share of the cost would be based on the ratio of Federal wages to total
base period wages.

EFFECTIVE DATE: For new claims filed after July 1, 1977.

PRIOR LAW. The Federal Government reimbursed the State for "added cost"
when an individual's unemployment compensation payments were based in part
on Federal employment.

TITLE Il - BENEFIT PROVISIONS

Modification of Trigger Provisions in the Extended Benefits Program

P.L. 94-566 modifies the triggers in the extended
benefits program to provide for the payment of extended

XViii
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benefits (benefit weeks 27-39) in a State when either of the following conditions
is met:

(1) there is a seasonally adjusted national insured unemployment rate of
4.5 percent, based on the most recent 13-week period; or

(2) the unadjusted State insured unemployment rate is 4.0 percent, and
the rate is 20 percent higher than the State's average insured
unemployment rate for the corresponding 13- week period in the two
preceding years. However, this latter condition may be waived by
State law whenever the unadjusted insured unemployment rate is 5
percent or more.

EFFECTIVE DATE: Weeks of unemployment after December 31, 1976, for national
trigger and March 30, 1077, for State trigger.

PRIOR LAW. The extended benefits program provided for the payment of

extended benefits (benefit weeks 27-39) in a State when either of the following
conditions was met:

(1) there is a seasonally adjusted national insured unemployment rate of
4.5 percent for 3 consecutive months (4.0 percent at State option until
December 31, 1976) ; or

(2) the unadjusted State insured unemployment rate has averaged 4.0
percent for 13 consecutive weeks; and the rate is 20 percent higher
than the State's average insured unemployment rate for the
corresponding 13-week period in the two preceding years. (The 120

percent factor may be waived by a State until March 31, 1977.)

The intent of the trigger mechanism contained in the 1970
Amendments was to establish an extended benefit program
which would provide early response to adverse economic
conditions and end when the need had passed. The triggers
have been unsatisfactory, particularly during periods when
high unemployment has continued over a protracted period.
Specifically, the 120-percent factor would have prevented
payment of extended benefits on several occasions in States
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where the unemployment rate was high and payment of extended benefits
appeared appropriate. For example, if the national trigger was not on, a State
with a 10 percent unemployment rate for 2 successive years would

trigger off extended benefits at the beginning of the third year unless the

rate increased to 12 percent, or 20 percent higher than the preceding 2

years. Since enactment in 1970, Congress has legislated on seven

different occasions to waive the 120 percent factor in order to permit

payment of extended benefits. P.L. 94-566 allows a State to waive this
requirement whenever the insured unemployment rate is 5 percent or

more.

Prohibition of Disqualification for Pregnancy

P.L. 94-566 prohibits disqualification for unemployment compensation benefits
solely on the basis of pregnancy.

EFFECTIVE DATE; Certification of State laws for 1978 (January 1, 1978).

PRIOR LAW. Thirteen States have special disqualification provisions pertaining
to pregnancy. Several of these provisions hold pregnant women unable to work
and unavailable for work; the remainder disqualify a claimant because she left
work on account of her condition or because her unemployment is a result of
pregnancy.

Under eligibility provisions applicable to all claimants, including pregnant
women, anyone who is physically unable to work or who is unavailable for work
is ineligible for benefits. These determinations are

made on the basis of the facts of each individual case and make special
disqualifications because of pregnancy discriminatory and unnecessary.

Modification of Appellate Rights of Federal Employees

P.L. 94-566 affords Federal employees the same unemployment compensation
appeal procedures available to other unemployment compensation claimants in
contesting the determination of the employing agency on the issue of cause of
separation from work and work history.

EFFECTIVE DATE: October 20, 1976.

XX
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PRIOR LAW. With respect to claims for benefits under Unemployment
Compensation for Federal Employees (UCFE), the findings of the Federal
employing agency regarding performance and periods of Federal service, amount
of Federal wages, and reasons for termination of service were final.

Title 111 of the Social Security Act, section 303 (a), sets forth the
requirements a State unemployment compensation law must meet in order
to qualify for administrative grants. It requires that the State law must
provide:

"(3) Opportunity for a fair hearing, before an impartial tribunal, for all
individuals whose claims for unemployment are denied;"

In this context, fair hearing has been understood to mean that decisions on
benefit appeals must be based on facts found by an impartial tribunal

at a hearing on the appeal at which all interested parties have an
opportunity to appear and be heard. With respect to Federal employees,
the "finality" provision required that facts critical to the disposition of the
case, particularly the employing agency's reasons for separation from
employment, must be accepted by the tribunal.

P.L. 94-566 gives Federal employees the same fundamental right to fair
hearing and adjudication of contested claims required for all other
covered employees, including the right to challenge an employer's version
of the facts and have the tribunal itself find the facts on the basis of the
testimony presented at the hearing.

Denial of Benefits to Professional Athletes, Illegal Aliens, and Retirees

P.L. 94-566 requires that State Ul laws prohibit payment of benefits:

(1) to a professional athlete between successive seasons who has "a
reasonable assurance™ of reemployment;
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(2) toan alien not lawfully admitted to the United States for permanent
residence;

(3) to aretiree whose weekly pension exceeds his weekly benefit amount.
The weekly benefit amount shall be reduced by amount of weekly
pension.

EFFECTIVE DATE: The restriction on payments to professional athletes and
illegal aliens is effective January 1, 1978. If the State legislature does not meet in
1977, the effective the effective date is January 1, 1997. Restrictions on
payments to retirees are effective for weeks beginning after September 30, 1979.

PRIOR LAW. No Federal requirements. The Wisconsin unemployment
insurance law specifically prohibits payment of benefits to a professional athlete
during the periods of a contract. Other States make a similar finding by regulation
or administrative policy. In general, States apply, as appropriate, the universal
requirements that a claimant be unemployed, able to work, available for and
seeking work. Thirty-five State laws provide for a reduced benefit payment to
pension recipients. Most States, however, limit the deduction to pension plans
financed by a base period employer. Twelve States also consider social security
payments in determining the weekly benefit amount.

According to the Federal law provision, any data or evidence of
citizenship or permanent residence would have to be uniformly required
of all applicants for unemployment insurance. A determination of whether
an individual is an illegal alien would be based on a preponderance of
evidence.
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Summary and Analysis
TITLE IV - NATIONAL COMMISSION ON UNEMPLOYMENT INSURANCE

P.L. 94-566 establishes a 13-member commission to study and report on the
unemployment insurance program, with an interim report by March 31, 1979.
Members to be appointed: 7 by the President who designates the Chairman, and
3 each by the President Pro Tempore of the Senate and Speaker of the House of
Representatives. Commission is directed to study and evaluate the present
unemployment compensation programs in order to assess the long-range needs of the
programs, to consider alternatives and to recommend any appropriate changes.
The unemployment compensation program is now 40 years old. There is
general agreement on the desirability of a comprehensive review and the
development of a set of recommendations on the future of its mission.

TITLE V - MISCELLANEOUS PROVISIONS

Aid to Families with Dependent Children--Unemployed Fathers

P.L. 94-566 requires an unemployed father who is eligible for both

unemployment insurance and AFDC-UF to collect any unemployment insurance to which
he is entitled before receiving any AFDC-UF. Also authorizes the

Secretaries of Labor and Health Education an Welfare to enter into agreements

under which a single registration for work would satisfy the requirements of the

Work Incentive Program and the unemployment insurance program.

EFFECTIVE DATE: Weeks beginning in months after the date of enactment.
PRIOR LAW. No provision.

Prior to a decision of the Supreme Court in 1975. States generally
required individuals eligible for both unemployment insurance and public
assistance to seek benefits under the unemployment insurance system first.
The Supreme Court, however, ruled that an unemployed father should be
given the right to choose which program would be of most benefit to him.
This change would allow States to require unemployed fathers to exercise
their unemployment insurance rights first and to have their benefits
supplemented by public assistance, if that amount would be greater.
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Summary and Analysis

State Employment Offices to Supply Data on Aid of Administration of
AFDC and Child Support Programs

P.L. 94-566 requires State employment offices to furnish, upon request of any
public agency administering the AFDC and child support programs, any
information in their possession relating to individuals: (1) who are receiving,
have received, or have applied for unemployment insurance; (2) the amount of
benefits being received; (3) the current home address of such individuals; and
(4) whether any offer of work has been refused and, if so, a description of the
job and the terms, conditions, and rate of pay therefor. Also, P.L. 94-566
authorizes the reimbursement of State employment offices for the cost of
furnishing such information.

PRIOR LAW. No Federal requirement. Most State laws, however, provide for

cooperation with public welfare agencies, but generally, there are no details on
the extent of that cooperation or provisions for reimbursement.
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NOTE

An asterisk (*) beside any statutory provision indicates the provision has been changed
from the version appearing in the 1950 Manual, or the 1970 Draft Legislation, or is new.
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Section 2 (i)
Definitions: "Employer"
(Section 3306 (a) (1), 3306 (a) (2) and (3), FUTA)
(Second Definition)

Q) "Employer" means:

* (2) Any employing unit for which service in employment as
defined in section 2 (k) (1) (B)* is performed, except as provided in paragraph (5) of this
subsection.

* (3) Any employing unit for which service in employment as
defined in section 2 (k) (1) (C)? is performed after December 31, 1971, except as
provided in paragraph (5) of this subsection.

* (4) (A) Anyemploying unit for which agricultural labor as
defined in section 2 (k) (1) (E)* is performed after December 31, 1977.

(B) Any employing unit for which domestic service in
employment as defined in section 2 (k) (1) (F)* is performed after December 31,
1977.

! State and local coverage.

2 Nonprofit coverage.

% Agricultural labor coverage.
* Domestic service coverage.



Section 2 (i) (5) (A)
Definitions: “Employer”

* (5) (A) Indetermining whether or not an employing unit for which
service other than domestic service is also performed is an employer under
paragraphs (2), (3), or (4) (A) of this subsection, the wages earned or the
employment of an employee performing domestic service after December 31,

1977, shall not be taken into account.

(B) In determining whether or not an employing unit for which
service other than agricultural labor is also performed is an employer under
paragraphs (3) and (4) (B) of this subsection, the wages earned or the
employment of an employee performing service in agricultural labor after
December 31, 1977, shall not be taken into account. If an employing unit is
determined an employer of agricultural labor, such employing unit shall be

determined an employer for the purposes of paragraph (2) of this subsection.

Note: Current sections 2 (i) (4) through 2 (i) (11) in the 1970 Draft Legislation are
redesignated as sections 2 (i) (6) through 2 (i) (13).




Summary and Analysis
Commentary — Section 2 (i)
Definitions: “Employer”

(i) Employer.--The 1976 Amendments broadened coverage under FUTA to
include:

1. Employing units paying $20,000 or more in cash to workers for
agricultural labor in any quarter in the current or preceding calendar
year, or who employ 10 or more workers in agricultural labor on 20
days in 20 different weeks during the current or preceding calendar
year; and

2. Employing units paying $1,000 or more in cash or domestic service in
any quarter during the current or preceding calendar year.

Coverage required under State laws as a condition for tax offset credit has also
been extended by the 1976 Amendments to include:

1. State and local governmental units, including elementary and
secondary schools (with specified services which may be excluded at
the State's option).

2. Nonprofit elementary and secondary schools (with certain permitted
exclusions to coverage of nonprofit organizations at the State's option).

Paragraph (5) in section 2 (i) reflects the amendment to section 3306 (a), FUTA,
excluding wages and employment in domestic service and agricultural labor
(unless covered separately) from the general determination of whether an
employing unit meets the $1,500 or employment in 20 weeks test of an
"employer." See page 32.

Section 2 (i) (2), the definition of employer with respect to State and local
governments, differs from that in the 1970 Draft Legislation in that the phrase
"after December 31, 1971" has been deleted. The definition of "employment” to
which it refers distinguishes between the pre-1978 coverage and that required
after December 31, 1977.
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Summary and Analysis
Commentary -- Section 2 (i) (3)
Definitions: “Employer”
The definition of a nonprofit employer in section 2 (i) (3) remains the same as in

the 1970 Draft Leqislation. The change in coverage to include elementary and
secondary schools is incorporated by the change in section 2 (k) (1) (D) (iii).

Section 2 (i) (4) (A), the definition of employer for purposes of agricultural
coverage, is new and refers to the definition of agricultural labor in section 2 (k)

@) (B).

Section 2 (i) (4) (B), the definition of employer with respect to domestic service,
refers to the definition of domestic service in section 2 (k) (1) (F).

The definition of domestic service is included in the definition of employment,
rather than a modified exclusion as in section 3306 (¢) (2), FUTA, so that
domestic service is excluded only if cash remuneration of less than $1,000 is paid
in a calendar quarter of the current or preceding calendar year.

The Federal unemployment tax will be imposed on wages paid for domestic
service, but only with respect to cash remuneration. Once this coverage
requirement is met solely on the basis of cash, the federal tax applies to both cash
and other remuneration. A State may choose to include remuneration other than
cash for coverage, contributions and benefit purposes. If a State chooses to
include remuneration other than cash, an employer of domestic service would
become subject to the State tax sooner than to the Federal tax. This is unlike the
provisions concerning agricultural labor in which only cash remuneration is
considered subject for Federal tax purposes.

It should be noted that State law provisions on termination of coverage may
need revision to reflect the 1976 Amendments. These provisions usually
require termination of coverage of employers either upon their application
or upon the initiative of the agency when certain findings are made with




Commentary -- Section 2 (i) (5)
Definitions: “Employer”

respect to the number of workers employed or the amount of wages paid,
depending upon the applicable coverage provisions. These provisions should be
carefully reviewed to determine whether they are adequate to prevent improper
termination of employer status in view of changed provisions for coverage
effective January 1, 1978.

A State law or regulation may, for example, provide essentially for termination if
an employer has not in the current or preceding calendar year paid for service in
employment wages of $1,500 or more, or had in employment at least one
individual in each of 20 different weeks in such period. Such a condition for
termination does not take into account the new FUTA coverage of domestic
service. Appropriate alternative conditions for termination of coverage should be
included.



Section 2 (k) (1)
Definitions: "Employment”
(Section 3306 (c), 3306 (0), FUTA)
(Short Form)

(k) (I) "Employment" means:

* (A) Any service performed prior to January 1, 1978, which was
employment as defined in this subsection prior to such date and, subject to the
other provisions of this subsection, service performed after December 31, 1977,
by an employee, as defined in subsections (i)* and (0) of section 3306 of the
Federal Unemployment Tax Act, including service in interstate commerce.

(Long Form)

(k) (I) "Employment" means:

* (A) Any service performed prior to January 1, 1978, which was
employment as defined in this subsection prior to such date and, subject to the
other provisions of this subsection, service performed after December 31, 1977,
including service in interstate commerce, by

(i) any officer of a corporation; or

(i1) any individual who, under the usual common law rules
applicable in determining the employer- employee relationship, has the status of

an employee; or

! Definition of employee.
2 Crew leader provisions.



Section 2 (k) (1) (A) (iii)
Definitions: *“ Employment”

(i) any individual other than an individual who is an employee
under subdivision (i) or (ii) who performs services for remuneration for any
person —

(I) as an agent-driver or commission-driver engaged in distributing
meat products, vegetable products, fruit products, bakery products, beverages
(other than milk) , or laundry or dry-cleaning services, for his principal,

(M) as a traveling or city salesman, other than as an agent-driver
or commission-driver, engaged upon a full-time basis in the solicitation on
behalf of, and the transmission to, his principal (except for side-line sales
activities on behalf of some other person) of orders from wholesalers, retailers,
contractors, or operators of hotels, restaurants, or other similar establishments
for merchandise for resale or supplies for use in their business operations;

Provided, That for purposes of subparagraph (A) (iii) the term
"employment" shall include services described in (1) and (II) above performed
after December 31, 1971, only if:

1. The contract of service contemplates that substantially all of the

services are to be performed personally by such individual;



Section 2 (k) (1) (B) (i)
Definitions: *“ Employment”

2. The individual does not have a substantial investment in
facilities used in connection with the performance of the services (other than in
facilities for transportation); and

3. The services are not in the nature of a single transaction that is
not part of a continuing relationship with the person for whom the services are
performed.

(B) (i) service performed after December 31, 1971, by an
individual in the employ of this State or any of its instrumentalities (or in the
employ of this State and one or more other States or their instrumentalities) for a
hospital or institution of higher education located in this State, provided that such
service is excluded from "employment" as defined in the Federal Unemployment
Tax Act solely by reason of section 3306 (c) (7)* of that Act and is not excluded
from "employment" under section 2 (k) (1) (D)? of this Act; and

(it) service performed after December 31, 1977, in the employ of this State

or any political subdivision thereof or any instrumentality of any one or more of the

! Exclusion of State and local government service.

2 Permitted exclusion from required coverage of State and local government service
and nonprofit organizations.



Section 2 (k) (1) (C)
Definitions: “Employment”
foregoing which is wholly owned by this State and one or more other States or
political subdivisions, or any service performed in the employ of any instrumentality
of this State or of any political subdivision thereof, and one or more other States or
political subdivisions, provided that such service is excluded from "employment™ as
defined in the Federal Unemployment Tax Act by section 3306 (c) (7)* of that Act

and is not excluded from "employment" under section 2 (k) (1) (D)? of this Act.

(Alternative 1 for Subparagraph (C))

(C) service performed after December 31, 1971, by an individual in
the employ of a religious, charitable, educational or other organization which is
excluded from the term "employment™ as defined in the Federal Unemployment Tax
Act solely by reason of section 3306 (c) (8)° of that Act, except as provided in

section 2 (k) (1) (D)? of this Act.

! Exclusion of State and local government service.
2 Permitted exclusion from required coverage of State and local government service
and nonprofit organizations.

% Exclusion of nonprofit organizations.
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Section 2 (k) (1) (C)
Definitions: “Employment”

(Alternative 2 for Subparagraph (C))

(C) Service performed after December 31, 1971, by an individual in
the employ of a religious, charitable, educational or other organization but only if
the following conditions are met:

(i) the service is excluded from "employment" as defined in the
Federal Unemployment Tax Act solely by reason of section 3306 (c) (8)*
of that Act; and

(i) the organization had four or more individuals in employment
for some portion of a day in each of 20 different weeks, whether or not such weeks
were consecutive, within either the current or preceding calendar year, regardless of
whether they were employed at the same moment of time.

(D) For the purposes of subparagraphs (B) and (C) the term "employment”
does not apply to service performed-

(1) in the employ of (I) a church or convention or association of churches, or
(I1) an organization which is operated primarily for religious purposes and which is
operated, supervised, controlled, or principally supported by a church or

convention or association of churches; or

! Exclusion of nonprofit organizations.
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Section 2 (k) (L) (D) (ii)

Definitions: Employment

(it) By aduly ordained, commissioned, or licensed minister of a church in
the exercise of his ministry of a or by a member of a religious order in the exercise of
duties required by such order: or

* (iii) prior to January 1, 1978, in the employ of school which is not an
institution of higher education; after December 31, 1977, in the employ of a
governmental entity referred to in section 2 (k) (1) (B)if such service is performed
by an individual in the exercise of duties—

() asan elected official,
(1) as a member of a legislative body, or a member of the judiciary,
of a State or political subdivision;
(1) as a member or the State National Guard or Air National Guard;
(IV) as an employee serving on a temporary basis in case of fire,
storm, snow, earthquake, flood or similar emergency;
* (V) inaposition which, under or pursuant to the laws of this State,
is designated as (i) a major nontenured policy-making or

advisory position, or (ii) a policymaking position

! Service for State and local governments.
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Section 2 (k) (1) (D) (iv)
Definitions: “Employment”
the performance of the duties of which ordinarily does not

require more than 8 hours per week;

(iv) ina facility conducted for the purpose of carrying out a program of
rehabilitation for individuals whose earning capacity is impaired by age or physical
or mental deficiency or injury, or providing remunerative work for individuals who
because of their impaired physical or mental capacity cannot be readily absorbed in
the competitive labor market, by an individual receiving such rehabilitation or
remunerative work; or

(v) as part of an unemployment work-relief or work-training program
assisted or financed in whole or in part by any Federal agency or an agency of a State
or political subdivision thereof, by an individual receiving such work relief or work
training; or

* (vi) prior to January 1, 1978, for a hospital in State prison or other State
correctional institution by an inmate of the prison or correctional institution and after

December 31, 1977, by an inmate of a custodial or penal institution.
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Section 2 (k)-(I) (E)
Definitions: "Employment”
(E) Service performed after December 31, 1977, by an individual in

agricultural labor as defined in paragraph (6) (A) of this subsection when:

* (i) such service is performed for a person who—

() during any calendar quarter in either the current or the preceding
calendar year paid remuneration in cash of $20,000 or more to
individuals employed in agricultural labor (not taking into
account service in agricultural labor performed before January 1,
1980, by an alien referred to in division (ii) of this
subparagraph)*,or

(M) for some portion of a day in each of 20 different calendar
weeks, whether or not such weeks were consecutive,

in either the current or the preceding calendar year,

L If a State wishes to cover the services of an alien admitted to the United States to perform
agricultural labor pursuant to sections 214 (c) and 101 (a) (15) (H), Immigration and
Nationality Act, the provisions in subdivisions (i) (I) and (II) in parentheses and the

optional provision in subdivision (ii) should not be adopted.

NOTE. Present sections 2 (k) (1) (E) through 2 (k) (1) (G) in the 1970 Draft Legislation
are redesignated as sections 2 (k) (1) (G) through 2 (k) (1) (I).
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Section 2 (k) (1) (E) (ii)
Definitions: “Employment”
employed in agricultural labor (not taking into account service
in agricultural labor performed before January 1, 1980, by an
alien referred to in division (ii) of this subparagraph)® 10 or
more individuals, regardless of whether they were employed

at the same moment of time.

(Optional)*

* (i) such service is not performed in agricultural labor if performed before
January 1, 1980, by an individual who is an alien admitted to the United States to
perform service in agricultural labor pursuant to sections 214 (c) and 101 (a) (15) (H)
of the Immigration and Nationality Act.

* (iii) for the purposes of this subsection any individual who is a member of a
crew furnished by a crew leader to perform service in agricultural labor for any other

person shall be treated as an employee of such crew leader-

L If a State wishes to cover the services of an alien admitted t